
DEVELOPMENT AGREEMENT ACT 
 
Section 1. Purpose  
It is the intent and purpose of this Act to: 

(1) Promote comprehensive planning by providing certainty in the process of obtaining 
development approval; 

(2) Ensure the adequacy of public facilities and encourage sound capital improvement 
planning; and 

(3) Reduce the economic costs of development by providing greater regulatory certainty for 
all development but particularly large-scale development which, because of its character, 
requires considerable investment. 

 
Section 2. Definitions 

(1) "Comprehensive [or master] plan" means a plan adopted pursuant to the [insert statutory 
authority for comprehensive or master plan]. 

(2) "Developer" means any person, including a governmental agency, undertaking any 
development. 

(3) "Development" means the carrying out of any building activity or mining operation, the 
making of any material change in the use or appearance of any structure or land, or the 
dividing of land into three or more parcels. 

(4) "Development agreement" means that agreement authorized under the provisions of this 
act. 

(5) Development permit " means any building permit, zoning permit, subdivision approval, 
rezoning, certification, special exception, variance, or any other official action of a 
municipality having the effect of permitting the development of land. 

(6) “Governing body" means the legislative body of the local government, however 
designated. 

(7) "Land development regulations" means ordinances enacted by governing bodies for the 
regulation of any aspect of development and includes any local government zoning, 
rezoning, subdivision, building construction, or sign regulations or any other regulations 
controlling the development of land. 

(8) "Local Government" means any county or municipality or any special district or 
governmental entity established pursuant to law which exercises regulatory authority 
over, and grants development permits for land development. 

(9) "Public facilities" means capital improvements, including but not limited to, transportation, 
sanitary sewer, solid waste, drainage, potable water, educational, parks and recreational, 
and health systems and facilities that have a life expectancy of three ( 3) or more years. 

 
Section 3. Authority 
Consistent with the provisions of this act, any local government may adopt provisions authorizing 
that government to enter into a Development Agreement with the developer of real property 
located within its jurisdiction. Adoption of such provisions shall be in accordance with [insert cross 
reference to applicable land use and zoning enabling authority]. 
 
Section 4. Requirements for Development Agreements 

(1) Procedures. Any local government which adopts provisions pursuant to the authority of 
this Act shall include the following procedures: 

(a) Public Hearing. A public hearing shall be held by the [insert Plan 
Commission] at least ten ( 10) days prior to the adoption, amendment, or 
revocation of a Development Agreement. 

(b) Notice. Notice shall be provided in accordance with the provisions of [insert 
applicable constitutional, statutory, or local provisions for notice] at least 
fifteen (15) days but no more than thirty ( 30) days prior to the public 
hearing. Notice shall specify the location of the land subject to the proposed 
Development Agreement; the development uses proposed on the property; 
the proposed population densities; the proposed building intensities and 



height; and shall specify a place where a copy of the proposed agreement 
can be obtained. 

(c) Decision. The governing body of the local government shall authorize the 
execution of or reject a proposed Development Agreement, with or without 
modifications, within thirty (30) days of the close of the public hearing. 

(d) Recording of Agreement. Within ten ( 10) days after a Development 
Agreement has been executed by all parties, the local government shall 
record the Agreement with the [ Recorder of Deeds ]. The obligations of the 
Development Agreement shall be binding upon, and the benefits of the 
Agreement shall inure to, all successors and interests of the parties to the 
Agreement. 

(e) Modification of Agreement. A Development Agreement may be modified or 
amended only in accordance with the procedures for original approval. 

(2) Contents. Any local government which adopts provisions pursuant to the authority of this 
Act shall require that the following provisions be included in any Development 
Agreement: 

(a) A legal description of the parcel of land which is the subject of the 
agreement; 

(b) A description of the ownership of the parcel of land, including identification 
of its legal and equitable ownership; 

(c) Term of the agreement; 
(d) A detailed description of the uses, densities and the intensities to be 

permitted on the parcel of land; 
(e) A description of the public facilities necessary to serve the permitted 

development, including identification of the deficiencies of such facilities and 
the manner in which such deficiencies are to be remedied; 

(f) A description of any reservation or dedication of land for public purposes; 
(g) A description of all permits and approvals required for the development; 
(h) A description of the timing or phasing of such development; 
(i) A description of any conditions, terms, restrictions, or other requirements 

necessary for the promotion of the purposes of this Act. 
(3) No local government which adopts provisions pursuant to the Act shall approve a 

Development Agreement unless the legislative body finds and determines that:  
(a) Such Development Agreement complies with the [Comprehensive or 

Master] Plan of the local government; 
(b) Provision has been made to ensure the adequacy of the public facilities 

necessary to serve the proposed development; 
(b) The term of the Development Agreement is adequate to provide reasonable 

assurance to the developer that his investment in facilities to serve the 
development will be protected, but in no event is less than the following: [insert 
appropriate maximum term allowed for Development Agreements]. 

 
Section 5. Effect of Development Agreement 

(1) Except as provided in this section, the terms of an executed Development Agreement 
shall govern the development of the land during the term of the Agreement. No 
subsequently adopted local government land development regulation shall prevent or 
frustrate development in accordance with the Agreement. 

(2) Notwithstanding the terms of the Agreement, any change in federal law affecting the 
development that is the subject of the Development Agreement shall be applicable to the 
development. 

(3) Regulations adopted by a local government subsequent to the execution of a 
Development Agreement shall not be applicable to the proposed development unless the 
local government, after a public hearing, determines that the new regulation does not 
prevent or conflict with the development authorized by the Agreement, the new regulation 
was specifically anticipated in the Agreement, or substantially inaccurate information 
wasprovided by the developer prior to execution of the Agreement. 



(4) Nothing in this Act nor in a Development Agreement shall be construed to abrogate any 
rights which may be otherwise vested under the provisions of the common law. 

 
Section 6. Enforcement 
The terms of a Development Agreement may be enforced by the parties thereto, their successors 
and assigns, by filing an action for injunctive relief in the court 



EXPLANATORY NOTES ON DEVELOPMENT AGREEMENT ACT 
 
Section 1. 
There are several significant legal issues raised by development agreements. Among the most 
critical involve the ability, or inability, of a governing body of local government to bind suc- 
ceeding governing bodies by "freezing" certain land develop- ment regulations for several years. 
The Development Agreement Act enables local government to agree to bind itself contractually 
not to enforce any changes in land development laws and reg- ulations, or amendments thereto 
enacted subsequent to execu- tion of a development agreement, insofar as the land subject to 
the agreement is concerned. 
 
The courts, which condemn such zoning by agreement, cau- tion against ( I) the abridgment of 
powers that protect the gen- eral welfare, and (2) the bartering away of legislative discretion for 
promises and conditions unrelated to the requested zoning. The prohibition against abridging 
powers and bargaining away the police power finds its source in the so called " reserve powers 
doctrine. " Under this doctrine, bargaining away the police power is the equivalent of a current 
legislature attempting to exercise legislative power reserved to later legislatures. Stone v. 
Mississippi, 101 U.S. 814 (1880); Kramer, "Development Agree- ments: To What Extent are they 
Enforceable?", 10 REAL &TATE L.I. 29 (1981); Kessler, "The Development Agreement and Its 
Use in Resolving Large Scale, Multi-Party Development Problems,"   1 J. Land Use & Int’l L. 451 
(1985). 
 
The first issue, abridgement of powers to protect the general welfare, is addressed in this section 
by stating strong public purpose language. A comparison among the purpose provisions of the 
development agreement statutes adopted in Hawaii (H.R.S. § 163.3220), California (Cat. Code § 
65864), and Flor- ida (F.S. §163.3220) show a substantial public purpose upon which courts 
should have little difficulty in supporting devel- opment agreements against reserved powers 
claims. 
 
Section 2. 
This section provides definitions for terms and phrases used in the development agreement act. 
Terms defined in this section should be defined the same way in the development agreement 
ordinance and in the development agreements themselves. 
 
Section 3. 
The existence of adequate enabling legislation may be of critical importance in determining the 
legality of innovative financing mechanisms. This is especially true in the context of development 
agreements in light of the legal questions concerning their enforceability as related to the 
"reserved powers doctrine. " Under this section, local governments are authorized, but not 
required, to negotiate with landowners over specific development projects, and enter into mutually 
beneficial and binding agreements trading flexibility in existing land development regulations for 
public facilities and other dedications and fees, and any other related matter not otherwise legally 
prohibited. Development agreements are designed to provide developers with a greater degree of 
certainty over the land development regulations applicable to their projects. Local governments 
and the public should benefit from the commitments for public facilities and fees agreed upon by 
developers. Development agreements have, in the past, often been successfully implemented, 
and development projects have been completed according to their terms. However, the absence 
of statutory authority enabling governing bodies of local government to bind themselves and 
future governing bodies to existing land development regulations (essentially promising not to 
amend or modify existing land development regulations applicable to a proposed project ), and, at 
the same time, empowering them to enforce bargained for commitments for public facilities and 
fees made by developers, made such agreements largely unenforceable. See Carruth v. City of 
Madera. 233 Cal. App. 688, 43 Cal. Rptr. 855 (1965); Morrison Homes Corp. v. City of 
Pleasanton. 58 Cal. App. 3d 724, 130 Cal. Rptr. 196 (1976). 
 



Neither local government nor landowners can know in advance whether the agreed upon 
conditions for a proposed development project will remain the same for a sufficient length of time 
to allow such a project to be completed. Entering into a development agreement without statutory 
and local authority is a risky business for both parties. On the government's side, there is the risk 
that if a landowner decided to breach his commitment, there would be uncertain legal means to 
prevent him from doing so. On the landowner's side, there is little assurance that land 
development regulations in effect at the initiation of a project, according to which the project was 
legal. will remain unaltered during the life span of the proposed development, thus jeopardizing 
completion. Callies, "Development Agreements Handbook" (Draft, Nov. 1986).  
 
This problem stems from the confusion in the "vested rights " doctrine developed by the courts. 
The vested rights doctrine deals with the problem of existing developer expectations and 
changing government regulations, and jurisdictions differ in their approach to this doctrine. For 
example, California courts adopted a "late, hard" vesting rule prior to the enactment of its 
development agreement legislation. Under this rule, vested rights are acquired that allow a 
developer to proceed notwithstanding regulatory change, only when work has been performed 
and the developer has incurred substantial liabilities in good faith reliance on a permit issued by a 
local government. Avco Community Developers, Inc. v. South Coast Regional Commission, 17 
Cal. 3d 785, 553 P. 2d 546, 132 Cal. Rptr. 386 (1976), certiorari denied, 429 U.S. 1083 (1977). 
See Siemon, Larsen & Porter, Vested Rights: Balancing Public and Private Development 
Expectations ( 1982 ); Callies, Developer's Agreements and Planning Gain. 17 URB. L. 599 
(1985). Other states have adopted approaches that recognize vested rights at an earlier stage in 
the process, or have relied on the doctrine of equitable estoppel to reach a similar result. Siemon, 
Larsen & Porter, Vested Rights: Balancing Public and Private Development Expectations ( 1982 
).  

Section 4.  
This section provides for the procedure for the adoption and contents of development 
agreements. In the absence of statutory requirements, such as the uniformity provision contained 
in standard zoning enabling legislation, local governments may be tempted to proceed to 
negotiate development agreements on an ad hoc basis. The wiser course is to adopt uniform 
procedures setting a general framework within which such agreements might be reached. This 
approach has several benefits, including ensuring fair and even-handed treatment that can avoid 
equal protection problems, strengthening the government's position that agreements are reached 
with sufficient integrity to undercut reserve powers concerns, and addressing procedural due 
process problems that might otherwise arise. 
 
By allowing public input through notice and public hearing procedures, the local government is 
allowing for consideration of the first concern of the reserve powers doctrine, that is, abridgment 
of power over the general welfare. 
 
The second concern of the reserved powers doctrine that power is bargained away is likewise 
satiated to the extent that development agreements may only be modified or amended in 
accordance with procedures for original approval. This section, therefore, assures local 
government control over future changes in the agreement which mayor may not be in the best 
interests of the public. Furthermore, the public hearing notice and decision-making processes 
contained in this section provide further assurance that a local government will exercise its 
authority to provide for development agreements in accordance with its typical exercises of its 
police power. 
 
Moreover, as to the argument that development agreements barter away legislative discretion for 
emoluments unrelated to the zoning, uses, densities, and intensities, public facilities and other 
conditions of the agreement, this section further nullifies that argument by providing a catch all for 
related " conditions, terms, restrictions, or other requirements necessary for the pro- motion of the 
purposes of this act." 
 



The subsection regarding the duration of the agreement may contain a variety of provisions. The 
duration may be based on a maximum term with an option to renew, such as in Florida ( 5 years 
with an option to renew if after a public hearing both the developer and the local government 
agree) or the authorized term may be linked to the size or intensity of the development or be 
open-ended as is the case with the Hawaii and California statutes (limited only by a requirement 
that the developer show on an annual basis " good faith " compliance with the agreement), 
 
Section 5. 
This section assures the landowner that any. changes in land development regulations made 
during the period In which the agreement is in effect cannot be enforced on his land. The statute 
does not allow local governments to agree to amend, bypass, or otherwise suspend any of the 
land development regulations in existence at the time a development agreement becomes 
effective. A landowner must still seek and obtain all of the legally required permits and approvals 
for the development which he would have had to obtain if there were no agreement. See 
explanatory notes on "vested rights" contained in Sec. 3, supra.  
 
Section 6. 
If the landowner or the local government materially breaches the terms or conditions of a 
development agreement, the remedy most likely to be available to either party in most states 
would be an injunction against such breach. The local government breaches by failing to perform 
an act to which it has committed itself under the agreement. The landowner would be able to 
obtain a judgment ordering the local government to perform that act. If the landowner breaches 
the agreement, the local government would be able to obtain a judgment ordering the landowner 
to perform his duties under the agreement. 


