
DEVELOPMENT AGREEMENT ORDINANCE 
 
AN ORDINANCE TO BE KNOWN AS THE DEVELOPMENT AGREEMENT ORDINANCE; 
PROVIDING FOR SHORT TITLE AND AUTHORITY; PROVIDING FOR PURPOSE; PROVIDING 
DEFINITIONS AND RULES OF CONSTRUCTION; PROVIDING FOR PROCEDURES FOR 
CONSIDERATION, APPROVAL, RE- VIEW AND AMENDMENT; PROVIDING FOR EFFECT OF 
AP- PROVAL; PROVIDING FOR DURATION OF AGREEMENT; PROVIDING FOR 
ENFORCEMENT, SEVERABILITY AND AN EF- FECTIVE DATE. 
 
WHEREAS, the [insert statutory authority for development agreements] authorizes local 
governments to enter into agreements with developers governing the development of 
parcels of land within their jurisdiction; and 
 
WHEREAS, the [insert local government] finds and determines that it is in the best interest 
of its citizens to be able to consider such agreements in the appropriate circumstances; 
 
NOW, THEREFORE, [insert prefatory adopting language required by law]: 
 
Section 1. Short Title and Authority 

(1) This ordinance shall be known and may be cited as the Development Agreement 
Ordinance." 

(2) The [insert governing body of local government] is hereby authorized to consider and 
enter into agreements governing the development of land within the [insert local 
government] with any person having a legal or equitable interest in real property located 
within its jurisdiction pursuant to the authority of the [ insert statutory authority for 
development agreements] provided that such agreement is consistent with the provisions 
of the [insert local government] Comprehensive [or Master] Plan and land development 
regulations. 

 
Section 2. Purpose  

(1)  This Ordinance is intended to implement and be consistent with the comprehensive [ or 
master] plan. 

(2) The objective of this ordinance is accomplished by authorizing development agreements 
in which a developer and the [insert local government] may ensure the adequacy of 
public facilities and encourage sound capital improvement planning while providing 
certainty in the process of obtaining development approval and reducing the economic 
costs of development by providing greater regulatory certainty. 

 
Section 3. Definitions 
The following definitions shall be used in the administration of the provisions of this 
ordinance: 

(1) "Comprehensive [or master] plan" means a plan adopted pursuant to the [insert statutory 
authority for comprehensive or master plan]. 

(2) "Developer" means any person, including a governmental agency, undertaking any 
development. 

(3) "Development " means the carrying out of any building activity or mining operation, the 
making of any material change in the use or appearance of any structure or land, or the 
dividing of land into three or more parcels. 

(a) The following activities or uses shall be taken for the purposes of this 
ordinance to involve "development": 

1. A reconstruction, alteration of the size, or material change in the external 
appearance of a structure on land. 

2. A change in the intensity of use of land, such as an increase in the 
number of dwelling units in a structure or on land or a material increase 
in the number of businesses, manufacturing establishments, offices, or 
dwelling units in a structure or on land. 



3. Alteration of a shore or bank of a seacoast, river, stream, lake, pond, or 
canal, including any " coastal construction " as defined in [insert statutory 
provision for coastal construction, if any]. 

4. Commencement of drilling, except to obtain soil samples, mining, or 
excavation on a parcel of land. 

5. Demolition of a structure. 
6. Clearing of land as an adjunct of construction. 
7. Deposit of refuse, solid or liquid waste, or fill on a parcel of land. 
 

(b) The following operations or uses shall not be taken for the purpose of this 
act to involve "development": 

1. Work by a highway or road agency or railroad company for the 
maintenance or improvement of a road or railroad track, if the work is 
carried out on land within the boundaries of the right-of-way. 

2. Work by any utility and other persons engaged in the distribution or 
transmission of gas or water, for the purpose of inspecting, repairing, 
renewing, or constructing on established rights-of-way any sewers, 
mains, pipes, cables, utility tunnels, powerlines, towers, poles, tracks, or 
the like. 

3. Work for the maintenance, renewal, improvement, or alteration of any 
structure, if the work affects only the interior or the color of the structure 
or the decoration of the exterior of the structure. 

4. The use of any structure or land devoted to dwelling uses for any 
purpose customarily incidental to enjoyment of the dwelling. 

5. The use of any land for the purpose of growing plants, crops, trees, and 
other agricultural or forestry products; raising livestock; or for other 
agricultural purposes. 

6. A change in the use of land or structure from a use within a class 
specified in an ordinance or rule to another use in the same class. 

7. A change in the ownership or form of ownership of any parcel or 
structure. 

8. The creation or termination of rights of access, riparian rights, 
easements, covenants concerning development of land, or other rights in 
land. 

 
(c) "Development" as designated in an ordinance, rule, or development permit 

includes all other development customarily associated with it unless 
otherwise specified. When appropriate to the context, "development" refers 
to the act of developing or to the result of development. Reference to any 
specific operation is not intended to mean that the operation or activity, 
when part of other operations or activities, is not development. Reference to 
particular operations is not intended to limit the generality of this subsection. 

(4) "Development permit" includes any building permit, zoning permit, subdivision approval, 
rezoning, certification, special exception, variance, or any other official action of the City 
having the effect of permitting the development of land. 

(5) "Governing body" means the [insert legislative body of local government]. 
(6) "land" means the earth, water, and air, above, below, or on the surface, and includes any 

improvements or structures customarily regarded as land. 
(7) "land development regulations" means ordinances enacted by the [insert governing body 

of local government] for the regulation of any aspect of development and includes any 
zoning, rezoning, subdivision, building construction, or sign regulations controlling the 
development of land. 

(8) "laws" means all ordinances, resolutions, comprehensive plans, land development 
regulations, and rules adopted by the governing body affecting the development of land. 



(9) "local government" means the [insert county or municipality] or any special district or 
other entity established pursuant to law which exercises regulatory authority over, and 
grants development permits for, land development. 

(10)"local planning agency" means the agency designated to prepare a comprehensive [ or 
master] plan pursuant to the [ insert statutory authority for comprehensive or master 
plan]. 

(11)"Person" means any individual, corporation, business or land trust, estate, trust, 
partnership, association, two or more persons having a joint or common interest, 
governmental agency, or any legal entity. 

(12)"Public facilities" means capital improvements, including, but not limited to, 
transportation, sanitary sewer, solid waste, drainage, potable water, educational, parks 
and recreational, and health systems and facilities that have a life expectancy of three ( 
3) or more years. 

(13)"State land planning agency" means the [insert state agency with authority over 
comprehensive or master planning]. 

 
Section 4. Rules of Construction 
In the construction of this ordinance, the rules set out in this section shall be observed 
unless such construction is inconsistent with the manifest intent of the [ insert governing 
body of local government]. The rules of construction and definitions set out here shall 
not be applied to any section of this ordinance which contains any express provisions 
excluding such construction, or where the subject matter or content of such section would 
be inconsistent with this section. 

(1) Generally. All provisions, terms, phrases, and expressions contained in this ordinance 
shall be liberally construed in order that the true intent and meaning of the [insert 
governing body of local government] may be fully carried out. Terms used in this 
ordinance, unless otherwise specifically provided, shall have the meanings prescribed by 
the statutes of this state for the same terms. 

(2) Text. In case of any difference of meaning or implication between the text of this 
ordinance and any figure, the text shall control. 

(3) Delegation of Authority. Whenever a provision appears requiring the head of a 
department or some other [insert local government] officer or employee to do some act or 
perform some duty, it is to be construed to authorize the head of the department or some 
other [insert local government] officer or employee to designate, delegate, and authorize 
professional-level subordinates to perform the required act or duty unless the terms of the 
provision or section specify otherwise. 

(4) Gender. Words importing the masculine gender shall be construed to include the 
feminine and neuter. 

(5) Month. The word " month " shall mean a calendar month. 
(6) Non-technical and Technical Words. Words and phrases shall be construed according to 

the common and approved usage of the language, but technical words and phrases and 
such others as may have acquired a peculiar and appropriate meaning in law shall be 
construed and understood according to such meaning. 

(5) Number. A word importing the singular number, only, may extend and be applied to 
several persons and things as well as to one person and thing. The use of the plural 
number shall be deemed to include any single person or thing.  

(6) Shall, Must, May. The words "shall" and "must" are mandatory; "may" is permissive. 
(9) Tense. Words used in the past or present tense include the future as well as the past or 

present. 
(10)Written or In Writing. The term "written" or "in writing" shall be construed to include any 

representation of words, letters, or figures whether by printing or otherwise. 
(11)Year. The word "year" shall mean a calendar year, unless a fiscal year is indicated.  
(12)Boundaries. Where a road right-of-way is used to define zone boundaries, that portion of 

the road right-of-way demarcating the boundary shall be considered as part of the zone it 
bounds. 

 



Section 5. Procedures for Consideration, Approval, Review and Amendment 
(1) Required Provisions. All development agreements shall contain at least the following 

provisions: 
(a) A legal description of the land subject to the agreement and the names of its 

legal and equitable owners; 
(b) The duration of the agreement; 
(c) The development uses permitted on the land, including population densities, 

and building intensities and height; 
(d) A description of public facilities that will serve the development, including 

who shall provide such facilities; the date any new facilities, if needed, will 
be constructed; and a schedule to assure public facilities are available 
concurrent with the impacts of the development; 

(e) A description of any reservation or dedication of land for public purposes; 
(f) A description of all local development permits approved or needed to be 

approved for the development of the land; 
(g) A finding that the development permitted or proposed is consistent with the 

comprehensive [or master] plan and land development regulations of the 
[insert local government]; 

(h) A description of any conditions, terms, restrictions, or other requirements 
determined to be necessary by the local government for the public health, 
safety, or welfare of its citizens; and 

(i) A statement indicating that the failure of the agreement to address a 
particular permit, condition, term, or restriction shall not relieve the 
developer of the necessity of complying with the law governing said 
permitting requirements, conditions, term, or restriction. 

(2) Optional Provisions. A development agreement may provide that the entire development 
or any phase thereof be commenced or completed within a specific period of time. 

(3) Public Hearings. 
(a) Before entering into, amending, or revoking a development agreement, at 

least -public hearing(s) shall be conducted by the [insert local government]. 
One of the public hearings may be held by the local planning agency, and 
the other shall be held by the [insert governing body of local government]. 

(b) Notice of intent to consider a development agreement shall be advertised 
approximately -days before each public hearing in a newspaper of general 
circulation and readership in [ insert local government jurisdiction ]. Notice of 
intent to consider a development agreement shall also be mailed to all 
affected property owners before the first public hearing. The day, time, and 
place at which the second public hearing will be held shall be announced at 
the first public hearing. 

(c) The notice shall specify the location of the land subject to the development 
agreement, the development uses proposed on the property, the proposed 
population densities, and the proposed building intensities and height and 
shall specify a place where a copy of the proposed agreement can be 
obtained.  

(4) Recording. Within 14 days after the [insert governing body of local government] has 
approved a development agreement, the [insert appropriate government official to 
governing body] shall record the agreement with the clerk of the [insert appropriate court] 
court in [insert appropriate jurisdiction ]. A copy of the recorded development agreement 
shall be submitted to the state land planning agency within 14 days after the agreement 
is recorded. The burdens of the development agreement shall be binding upon, and the 
benefits of the agreement shall inure to, all successors in interest to the parties to the 
agreement. 

(5) Periodic Review. The [insert local government] shall review land subject to a 
development agreement at least once every 12 months to determine if there has been 
demonstrated good faith compliance with the terms of the development agreement. If the 
[ insert local government] finds, on the basis of substantial competent evidence, that 



there has been a failure to comply with the terms of the development agreement, the 
agreement may be revoked or modified by the [insert local government] in accordance 
with the procedures for original adoption. 

(6) Amendment or Cancellation of a Development Agreement. A development agreement 
may be amended or revoked by mutual consent of the parties to the agreement or by 
their successors in interest. 

 
Section 6. Effect of Approval 

(1) The laws and policies of the [insert local government] governing the development of the 
land in effect at the time of the execution of the development agreement shall govern the 
development of the land for the duration of the development agreement. (2) The [insert 
local government] may apply subsequently adopted laws and policies to the development 
that is subject to a development agreement only if the [insert local government] has held 
a public hearing and determined: 

(a) They are not in conflict with the laws and policies governing the 
development agreement and do not prevent development of the land uses, 
intensities, or densities in the development agreement; 

(b) They are essential to the public health, safety, or welfare, and expressly 
state that they shall apply to a development that is subject to a development 
agreement; 

(c) They are specifically anticipated and provided for in the development 
agreement;  

(d) The local government demonstrates that substantial changes have occurred 
in pertinent conditions existing at the time of approval of the development 
agreement; or 

(e) The development agreement is based on substantially inaccurate 
information supplied by the developer. 

(3) This section does not abrogate any rights that may vest pursuant to common law. 
(4) If state or federal laws are enacted after the execution of a development agreement 

which are applicable to and preclude the parties' compliance with the terms of a 
development agreement, such agreement shall be modified or revoked as is necessary to 
comply with the relevant state or federal laws. 

 
Section 7. Duration of a Development Agreement 
The duration of a development agreement shall not exceed _____ years. It may be extended by 
mutual consent of the [insert governing body of local government] and the developer, subject to 
the procedures set forth in this ordinance required for its original approval. 
 
Section 8. Enforcement 
Any party, any aggrieved or adversely affected person as defined in [insert statutory authority 
defining "adversely affected person," if any], or any state land planning agency may file an action 
for injunction relief in the [insert appropriate court] court for [insert local jurisdiction] to enforce the 
terms of a development agreement or to challenge compliance of the agreement with the 
provisions of [insert statutory authority for development agreements]. 
 
Section 9. Liberal Construction and Severability 

(1) The provisions of this ordinance shall be liberally construed to effectively carry out its 
purposes in the interest of public health, safety, welfare, and convenience. 

(2) If any section, subsection, phrase, sentence, clause or portion of this ordinance is for any 
reason held invalid, or unconstitutional by any court of competent jurisdiction, such 
portion shall be deemed a separate, distinct, and independent provision, and such 
holding shall not affect the validity of the remaining portions. 

 
Section 10. Effective Date 

This ordinance shall become effective immediately upon its adoption. 
 



[Insert adopting language required by law] on the ______ day of ______, 20__. 
 

[INSERT GOVERNING BODY OF LOCAL GOVERNMENT] 
By:____________________________________________ 

[Head of Governing Body] 
 

Attest: 
_________________________________________ 
Clerk 
 



 
EXPLANATORY NOTES ON DEVELOPMENT AGREEMENT ORDINANCE 
 
Section 1. 
This section sets forth the authority of local government to enter into development agreements 
with landowners pursuant to the Development Agreement Act. It also requires that the 
development agreement be consistent with the local government's comprehensive ( or master) 
plan. See Development Agreement Act, Sec. 3 explanatory notes, supra. 
 
Section 2. 
This section states that in addition to ensuring sound public facility planning and financing, as 
prescribed in the Development Agreement Act, the ordinance is intended to be consistent with the 
comprehensive ( or master) plan and reduce the costs of development by providing greater 
regulatory certainty to landowners and developers. See Development Agreement Act, Sec. I 
explanatory notes, supra. 
 
Section 3. 
This section provides definitions for terms and phrases used in the Development Agreement 
Ordinance in accordance with the Development Agreement Act. 
 
Section 4. 
This section contains rules of construction that enable local government officials and landowners 
to understand and adhere to the ordinance. 
 
Section 5. 
I' Subsection ( I) establishes the minimum requirements that II must be contained in all 
development agreements under the 1 ordinance. The legal description of the land is required for 
identification of the property subject to a development agreement and for recording of the 
agreement in the public records. The development agreement must state a termination date. It 
may also specify project commencement and completion dates, either for the project as a whole 
or for its various phases. See also, Development Agreement Ordinance, Sec. 5(2). The 
agreement should specify that the termination date may be extended by mutual agreement, and 
that commencement and completion dates may also be extended at the discretion of the local 
government if requested by the landowner upon good cause shown. A public hearing may be 
required pursuant to the terms of the Development Agreement Act. Anything to the contrary 
notwithstanding, the duration of a development agreement must be in accordance with the terms 
of the Development Agreement Act and Ordinance. See Development Agreement Act, Sec. 4 
explanatory notes, supra. 
 
The parties to the development agreement are free to set limits to permissible uses, densities, 
and intensities beyond those specified by the applicable zoning and land use classifications. All 
additional limits and requirements should be clearly stated in the agreement. Moreover, all 
descriptions, obligations, and restrictions for public financing and construction of facilities should 
be set forth in detail in the agreement. 
 
The agreement must provide, where appropriate, a statement of all reservations and dedications 
of land for public purposes as are required pursuant to laws, ordinances, resolutions, rules, or 
policies in effect at the time of entering into the development agreement. The agreement must 
also state all reservations and dedications that are permitted under existing laws and upon which 
the parties have agreed at the time the agreement is entered. 
 
Pursuant to this section, the development agreement should contain a precise statement of all 
land use regulations to which the development project will be subject. The agreement should 
specify precisely which regulations will apply to the project regardless of future changes, and 
those which will be affected by the agreement. The statement should make it clear that 
regulations not expressly and specifically identified will not be affected by the terms of the 



development agreement, and will be subject to enforcement and change under the same criteria 
that would apply if no development agreement were in effect. The development agreement also 
should contain a statement that no applicable land use regulations or plans are currently under 
review or reconsideration, and that there are no legal challenges to the validity of such 
regulations or plans pending. This section also provides that to the extent possible at the time the 
agreement is written, the parties should specify all discretionary approvals and permits that may 
be required before the development is allowed to proceed beyond its various stages. Permits and 
approvals obtained prior to execution of the development agreement should be specified. Any 
and all conditions precedent to the obtaining of permits and approvals should be listed. 
 
The governing body of the local government must find that the agreement is consistent with the 
local government's comprehensive (or master) plan and any relevant development regulations in 
existence at the time of execution of the development agreement, pursuant to this section. The 
agreement must contain any requirements determined to be necessary for the public health, 
safety, or welfare. This helps to ensure that the local government is not abridging its powers over 
the public welfare. See Development Agreement Act, Sec. 4 explanatory notes, supra. 
 
Moreover, this section states that the development agreement does not relieve a landowner or 
developer of compliance with applicable laws for any matters not contained in the development 
agreement. 
 
The provisions contained in subsection (2) of this section have been discussed above with regard 
to the term of the development agreement. Subsection ( 3) establishes public hearing procedures 
for adopting, amending or revoking a development agreement. Sub- section ( 4) allows for 
recording of the agreement in the public records. Subsection ( 5) provides that a local 
government should periodically review development projects subject to development agreements 
in order to determine compliance with the terms of the agreement. The governing body 
responsible for performing such reviews should be identified and specific times for such reviews 
should be stated. Procedures should be developed and specified for dealing with situations in 
which minor and major noncompliance is discovered. Subsection ( 6) provides the statutory 
conditions under which a development agreement may be amended, cancelled, or other- wise 
terminated subject to the public hearing requirements. 
 
Section 6. 
Section 6 identifies the local government body that will control the development of land subject to 
the development agreement. It also specifies the types of subsequently adopted laws and policies 
that may be applied to land which is subject to a development agreement. In so doing, this 
section reserves certain powers to local government and excludes certain laws and policies from 
inclusion in the regulatory freeze. "An express statement of this retention of police power may 
help to protect the Development Agreement Ordinance and the agreements them- selves against 
possible charges that the local government has bargained away its police power under the 
reserved powers doctrine.  
 
Section 7. 
The duration of development agreements under this ordinance is provided for in this section. See 
Sec. 5 explanatory notes, supra. 
 
Section 8. 
The development agreement should specify that the agreement shall be enforceable, unless 
lawfully terminated or revoked, by any party to the agreement or any party's successor in interest, 
notwithstanding any subsequent changes in any applicable law adopted by the local government 
entering into the agreement which alters or amends the laws, ordinances, resolutions, rules, or 
policies frozen by the agreement, except as otherwise provided for in the Development 
Agreement Act, Ordinance, or the agreement itself. ' 
 
Section 9. 



This section provides that the ordinance shall be liberally construed to effectively carry out its 
purposes. It also provides a clause specifying that the provisions of the ordinance are severable.  
 
Section 10. 
This section provides for an effective date for the ordinance. 
 


