
IMPACT FEE ACT 
 
Section 1. Purpose  
It is the intent and purpose of this Act to: 

(1) Authorize local government to finance public facilities through the imposition of fair share 
impact fees; 

(2) Provide a mechanism for a local government to charge and collect fees from new 
development to recover the cost of providing public facilities needed to serve the 
development; 

(3) Define the procedural and substantive requirements for impact fees for capital costs of 
public facilities covered in a comprehensive [or master] plan element of a local 
government; 

(4) Ensure consistent administration of impact fees;  
(5) Promote effective comprehensive planning and capital budgeting by authorizing the use 

of impact fees; 
(6) Clarify requirements of impact fees and thereby create a stable and predictable 

environment in which to fairly administer impact fees. 
 

Section 2. Definitions 
As used in this section, the term: 

(1) “Comprehensive [or master] plan" means a plan adopted pursuant to [insert statutory 
authority for comprehensive or master plan]. 

(2) "Developer" means any person, corporation, organization, or other legal entity 
undertaking development. 

(3) "Development" means any construction or expansion of a building or structure, any 
change in the use of a building or structure, or any land use change that affects a local 
government's need for public facilities. 

(4) “Discount rate" means the interest rate, expressed in terms of percentage per annum, 
which is utilized to adjust past or future financial or monetary payments to present value. 

(5) "Governing body" means the legislative body of the local government, however 
designated. 

(6) “Impact fee" means a charge imposed upon new development by local government to 
pay for public facilities required to serve new development; 

(7) “Local government" means any county or municipality or any special district or 
governmental entity established pursuant to law which is authorized to prepare, adopt, 
and implement comprehensive [ or master] plans pursuant to [ insert statutory authority 
for comprehensive [ or master] planning]. 

(8) “Present value" means the current value of past, present, or future payments which are 
adjusted to a base period by a discount rate. 

(9) “Proportionate share" means that share, or portion, of total public facility capital cost 
which is reasonably attributable to or caused by an individual development. 

(10)“Public facilities" means capital improvements, including but not limited to, transportation, 
sanitary sewer, solid waste, drainage, potable water, educational, parks and recreational, 
and health systems and facilities that have a life expectancy of three ( 3) or more years. 

(11)"Public facilities capital costs" includes, but is not limited to, capital costs associated with 
the construction of new or expanded publicly owned facilities and equipment which have 
a life expectancy of 3 or more years, and the land acquisition, land improvement, design, 
and engineering related thereto. Such costs do not include routine and periodic 
maintenance expenditures or personnel, training, or other operating costs. 

 
Section 3. Authority to Impose Impact Fees 

(1) Local governments of this state may assess, impose, levy, and collect impact fees for 
new development within their jurisdictional limits only pursuant to the requirements set 
forth in this Act. 

(2) Impact fees may be imposed only for those types of public facility capital items that are 
categorically identified in a local government comprehensive [or master] plan element 



which meets the requirements of [insert statutory authority for comprehensive [or master] 
planning]. 

 
Section 4. Requirements for Impact Fees 

(1) An impact fee must meet the following standards in addition to the requirements of Sec. 5: 
(a) New public facilities or the expansion of existing public facilities, for which an 

impact fee may be charged, must be reasonably attributable or reasonably 
related to the needs created by the development which will be assessed the fee; 

(b) The impact fees imposed upon development must not exceed a proportionate 
share of the costs incurred or to be incurred by the local government in 
accommodating the development; and 

(c) The expenditure of impact fees must be, or must reasonably be, related to the 
benefits accruing to the development that pays the fee. In order to satisfy this 
part of the test, the implementing ordinance must specifically contain the 
following requirements: 

1. Upon collection, impact fees must be deposited in a trust fund that clearly 
identifies the type of capital facility for which the fee was imposed, and 
impact fees must be invested with all interest accruing to the trust fund. 

2. Although local governments are not required to establish benefit districts if a 
reasonable benefit is delivered to the development that pays the fee, any 
benefit districts that are established must be appropriate to the nature of the 
particular public facility and the nature of the local government jurisdiction. A 
local government must develop a rationale for the establishment of, or lack 
of establishment of, benefit districts which shall be reduced to writing and 
disclosed in a public hearing. 

3. Except for recoupment provided in Sec. 4(2), impact fees may not be 
collected from a development until public facilities, which bear a reasonable 
relationship to the needs created by the development, are included in at 
least a 5-year local government capital improvements element as required 
by [insert statutory authority for comprehensive [or master] planning]. 

4. Impact fees collected must be encumbered for the construction of public 
facilities within 6 years after the date of collection, except that where the 
encumbrance of the impact fee is not feasible within this 6-year period, a 
local government has the option upon notice and public hearing to: 

a. Extend the encumbrance period for an additional 3-year period; or 
b. Enter into a development agreement with the developer pursuant to 

[insert statutory authority for development agreements] to phase and 
schedule the development or the expenditure of impact fees beyond the 
initial 6-year encumbrance period, pursuant to such agreement. 

 
5. In the absence of a development agreement pursuant to [insert statutory 

authority for development agreements] to the contrary and if the impact fees 
are not encumbered within six ( 6) years, or a maximum period of 9 years, if 
extended, after the date of collection, a local government shall refund the 
amount of the fee along with accrued interest to the owner of the property 
on which the fee was paid. For purposes of refunds, the owner of the 
property on which an impact fee was paid is the owner of record at the time 
that the refund is paid. The owner of the property on which an impact fee 
has been paid has standing to sue for a refund under the provisions of this 
Act; however, such action may only be commenc ed within one ( 1) year 
after the expiration of the encumbrance period or extension period thereof. 

(2) A local government may recoup through an impact fee the costs of excess capacity in 
existing capital facilities to the extent new development is served by existing capital 
facilities. 

 
Section 5. Methodology and Ordinance Disclosure Requirements 



(1) A local government which desires to adopt an impact fee ordinance shall conduct a 
needs assessment for the type of public facility or public facilities for which the impact fee 
is levied. The needs assessment must distinguish between existing deficiencies and new 
development needs and must contain components which inventory existing facilities, 
identify level of service standards for which the fee is to be levied, and project community 
needs. The needs assessment may be a separate document from an ordinance 
establishing an impact fee. However, local governments are encouraged to use or base 
the needs assessment upon supporting data used to develop their comprehensive [or 
master] plan.  

(2) The data sources and methodology upon which the assessment of the impact fee is 
based must be made available to the public upon request. 

(3) The amount of an impact fee imposed shall be based upon actual capital costs or 
reasonable estimates of capital costs for the expansion of public facilities to be incurred 
by the local government as a result of anticipated new development. 

(4) In determining the total amount of funds an impact fee ordinance seeks to raise, the local 
government shall reasonably provide for credits that reflect the present value of amounts 
that new development may have contributed to payments for the same capital 
improvement in the form of: [insert types of credit to be allowed]. The determination of 
credits shall occur at the time of the calculation of the amount of the impact fee. The 
method for calculating credits and the calculation of the amount of the impact fee shall be 
reviewed and updated at least every 2 years. The revised determination of credits and 
the amount of impact fee may only be applied prospectively. 

(5) The impact fee ordinance, an attachment to the ordinance, or the capital improvements 
program must identify, for the type of facility covered by the fee, any existing deficiencies, 
based upon adopted level-of-service standards, and must describe how the local 
government intends to remedy the deficiency. 

(6) The amount of the impact fee may not be based upon the cost of existing deficiencies. 
The cost of correcting existing deficiencies may not be included in calculating the amount 
of the impact fee. Existing deficiencies must be financed from sources other than impact 
fees. 

(7) The capital improvements element of the comprehensive [or master] plan shall list 
anticipated impact fee revenues as a projected source of revenue along with the 
percentages of impact fee dollars to be used for funding public facility capital 
improvements. 

 
 
Section 6. Post Adoption; Time of Assessment; Collection of Impact Fee 
All impact fees imposed pursuant to this Act shall be assessed in full and collected in full prior to 
or at the time of issuance of a building permit, except that the local government may authorize in 
the ordinance the collection in full of an impact fee at the time of issuance of a certificate of 
occupancy or other final action authorizing the intended use of a structure if the local governing 
body receives security ensuring such later payment of the fees at the time of the issuance of a 
building permit. The security may be in the form of a promissory note, cash bond, security bond, 
an irrevocable letter of credit, or a lien or mortgage on the lands to be covered by the building 
permit. The local government may select the time of assessment and collection within the 
guidelines of this section.  
 
Section 7. Compliance 
The failure of an impact fee ordinance adopted prior to the effective date of this Act to meet the 
requirements of a valid impact fee set forth in this Act is not grounds for challenging its validity 
unless the local government does not conform its impact fee ordinance as follows: [For states not 
requiring adoption of local comprehensive [or master] plans: within one (1) year after the effective 
date of this Act. For states requiring adoption of local comprehensive [or master] plan: within 90 
days after the adoption of a proposed comprehensive [or master] plan pursuant to the 
requirements of [insert statutory authority for comprehensive [or master] planning], local 
governments shall conform all impact fee ordinances existing on the effective date of this Act, to 



the requirements of this Act]. Impact fee ordinances adopted by local governments after the 
effective date of this Act must be in conformance with the requirements set forth in this Act. 



EXPLANATORY NOTES ON IMPACT FEE ACT 
 
Section 1. 
Section 1 outlines the general purpose of the Impact Fee Act, which is to establish the authority 
for local governments to exact impact fees on new growth and development, and the parameters 
for the general imposition and administration of a local government's impact fee ordinance. 
 
In states where Dillon's Rule is applied, which requires explicit enabling legislation for powers 
granted to local governments, enabling legislation is necessary to authorize local government 
adoption of impact fee ordinances. Generally, how- ever, the trend is away from this limited 
construction of local government police powers. 
 
In those states that recognize broad local government powers to regulate the use of land either 
through general state land use enabling legislation or constitutional home rule powers, the Im- 
pact Fee Act may not be necessary to provide a local government the power to adopt impact 
fees. However, even in these instances, the Impact Fee Act might be considered beneficial as it 
can provide stability and consistency statewide in the imposition and administration of impact 
fees. 
 
Section 2. 
Section 2 provides definitions for terms and phrases used in the Impact Fee Act. Terms that have 
been defined in Sec. 2 should be defined the same way in the Impact Fee Ordinance. 
 
It should be noted that through the definition of " public facilities " the enabling legislation limits 
the use of impact fees to transportation, sanitary sewer, solid waste, drainage, potable water, 
educational, parks and recreation, and health systems facilities. The definition can be either 
broadened or limited. Through the defmition of " public facilities capital costs," the types of capital 
improvements are limited to those with a life expectancy of 3 or more years, and the land 
acquisition, land improvement, design, and engineering related thereto. Finally, the defmition of 
"proportionate share" limits the imposition of impact fees on new development to that portion of 
the total public facility capital cost that is reasonably attributable to or caused by an individual 
development. 
 
Section 3. 
Section 3 expressly provides authority to local governments to impose and collect impact fees 
only for those public facilities for which there is a comprehensive ( or master) plan element. This 
section provides local governments express authority to impose fees, but only in the context of a 
comprehensive planning effort. This requirement assures both the public and private sector more 
certainty about infrastructure demands, needs, and deficiencies. 
 
Section 4. 
The purpose of Sec. 4 is to establish standards for the adoption and implementation of a local 
governments impact fee ordinance. Fundamentally, it outlines three requirements. ! 
 
First, local government shall only impose impact fees for the expansion or construction of public 
facilities that are reasonably related to the needs created by new development. This general 
standard requires a showing that the population in the local government jurisdiction, or a portion 
thereof, will be increasing, requiring capacity expansion of public facilities. See, e.g., Jordan v. 
Village of Menomee Falls 137 N.W. 2d 442 (Wisc. 1966); Hollywood, Inc. v. Broward County (PIa. 
4th DCA 1983). 
 
Second, impact fees imposed on new development shall not exceed a proportionate share of the 
costs to be incurred by the local government in accommodating the development. Again, and as 
with the first standard, the courts have recognized and allowed an average cost form of analysis 
to create this linkage. Jordan v. Village of Menomee Falls, supra; Home Builders and Contractors 
Association of Palm Beach County v. Palm Beach County, 446 So. 2d 140 (PIa 4th DCA 1983). 



 
The third requirement is that the feepayers must receive sufficient benefit from the fees. To 
ensure that this requirement is met, the Act requires that upon collection of the fees, they are to 
be deposited into an interest bearing trust fund which is identified for use only for the type of 
capital facility for which the fee is imposed, that if benefit districts are established they be 
appropriate to the nature of the particular public facility and local government jurisdiction and that 
the rationale be reduced to writing, and that the fees be encumbered within a certain period of 
time. If the fees are not encumbered, the fees are required to be refunded to the feepayer 
pursuant to common administrative procedures. 
 
The purpose of Sec. 4 is to codify the case law that has established the rational nexus test. See 
e.g., Jordan v. Village of Menomee Falls, 137 N. W.2d442 (Wisc. 1966), appeal dismissed, 385 
U.S. 4 ( 1966); Home Builders Association of Greater K.C. v. City of Kansas , 555 S.W. 2d 832 
(Mo. 1977); Call v. City of West Jordan, 606 P. 2d 217 (Utah 1979), rehearing denied, 614 P.2d 
1257 (Utah 1980); Contractors and Builders Association of Pinellas County v. City of Dunedin, 
329 So. 2d 314 (PIa. 1976); Hollywood, Inc. v. Broward County, 431 So. 2d 606 (Fla 4th DCA 
1983 ); Home Builders and Contractors Association of Palm Beach County, Inc. v. Board of 
County Commissioners of Palm Beach County, 446 So. 2d 140 (pIa. 4th DCA 1983). 
 
Section 5. 
Section 5 incorporates the requirement that local government prepare a report or plan that 
outlines the data upon which fees are developed that is consistent with the rational nexus 
standard established in Sec. 4. The report must also determine the new public facilities 
demanded by new growth and development, and delineate any existing deficiencies.  
 
This section requires that the impact fee schedule that is imposed be based on actual capital 
costs or reasonable estimates of capital costs for the expansion of the public facilities to be paid 
for.  
 
It also requires that the local government provide credits for new development in instances where 
new development has contributed public facilities or money for public facilities that will be used to 
accommodate new development.  
 
The primary purpose of Sec. 5 is to ensure that the standards outlined in Sec. 4 are met by the 
local government in the preparation of impact fee legislation, and that the general public is 
afforded an opportunity to participate in that process.  
 
Section 6. 
This section requires that all impact fees be assessed and collected at the time of building permit 
issuance. One exception exists which allows collection of the fee at the time of issuance of a 
certificate of occupancy or other final action authorizing the intended use of the structure if the 
local governing body receives security ensuring such later payment of the fees. In most impact 
fee ordinances today, fees are collected at one of the three instances: ( I) the time a plat is 
approved; (2) the time a building permit is issued; or ( 3) the time a certificate of occupancy is 
issued. 
 
The benefits of collecting the impact fee at time of issuance of the building permit versus the 
certificate of occupancy are that it is generally easier to administer and that it provides the local 
government additional lead time to collect monies for road construction and right-of-way 
acquisition. The purpose of this is to encourage collection at this earlier time. However, to afford 
some flexibility, a local government is permitted to collect the fee at the time a certificate of 
occupancy is issued if it obtains legal and financial assurance that the fee will be paid at the time 
a certificate of occupancy is issued, or at another formal action authorizing the intended use of 
the structure. 
 
Section 7. 



This section provides a transition period for local governments to bring existing impact fee 
legislation into compliance with the Act. Because it is recommended that the use of impact fee 
legislation be done in the context of capital improvement planning, local governments are 
required to bring their existing ordinances into compliance within 90 days after an update on the 
completion of the relevant element of the comprehensive plan. 
 
 


